I. Introduction
1. This article seeks to shed light on the relationship between the concept of the rule of law and the Charter of the United Nations, adopted in 1945. That relationship, the author believes, is of some interest because for now almost two decades the principal organs of the UN have discussed and relied on the concept and have made a determined effort, in the words of the United Nations Millennium Declaration, "to strengthen respect for the rule of law in international as in national affairs". 1 In that effort, they have constantly referred to the UN Charter although that instrument does not use the term "rule of law". Is that reference justified, that is, can we say that, while not expressly appearing in the text, the concept is implicitly included in the rules of the Charter? And if there is such an implicit presence of the concept in the founding instrument of the UN, to what extent is the rule of law as promoted by the UN since the Millennium Declaration consistent with the original idea? Does the concept as it is presently understood build on a conception embodied in the Charter, or is it rather something new? And how does it relate to the English common law tradition in which the idea of the rule of law historically originates?
2. In order to answer these questions, this article first turns to the UN Charter, collecting in its articles what can be called traces of the idea of a rule of law (Part II). The results of that quest are modest. In a rather reserved way, the Charter acknowledges, on the one hand, the importance of international law in the relations between States which may be seen as an (albeit thin) expression of a rule of law in international affairs. On the other hand, the Charter includes a commitment to an effective protection of individual human rights by States which the UN shall promote and encourage (Preamble, para.2, and Article 1, para.3). That commitment can be regarded as expression of a rule of law in national affairs (or at the national level).
3. In order to compare this original conception of the Charter with the rule of law as it is today understood by the principal organs of the UN, the article then analyses in some detail the pertinent declarations of the UN General Assembly, in particular the 2005 World Summit Outcome and the Declaration on the Rule of Law at the National and International Levels of 2012 (Part III), and the rule of law in the work of the Security Council (Part IV). The fifth part seeks to draw some conclusions from the preceding analysis. It mainly finds a progressive expansion of the original concept of the rule by the Assembly and, to a lesser extent, the Security Council in several dimensions. First, the present substance of a "rule of law in international affairs" considerably goes beyond the original idea of a "rule of international law". Second, another expansion relates to the addressees of the concept. While the rule of law of the Charter of 1945 was addressed to States only, the present understanding sees also international organizations, including the UN, as being bound by the concept. Third, as regards the domestic dimension of the rule of law, it today exceeds the obligation of States to observe human rights, and encompasses aspects of the constitutional, administrative and judicial structures of States. However, in the last section of Part V it is explained that, notwithstanding that expansion, the UN concept of a rule of law has remained vague, and that the rule of law as binding on the UN itself so far has only insufficiently been translated into the practice of the Organization, in particular 1
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[. . .] by the firm establishment of the understandings of international law as the actual rule of conduct among Governments, and by the maintenance of justice and a scrupulous respect for all treaty obligations in the dealings of organised peoples with one another, agree to this Covenant of the League of Nations. 5 7. In comparison, the Covenant's commitment to international law seems to be stronger than that of the Charter. Expressed in two succeeding paragraphs, it takes up half of the space of the preamble, whereas the Charter merges the respective statements into only one paragraph, of altogether eight paragraphs which open with the word "to". On the other hand, the Covenant sees the respect for international law only as a means to an end, which is the promotion of international cooperation and the achievement of international peace and security. In the Charter, by contrast, the commitment to international law figures equally as one of the several "ends" which the Peoples of the United Nations are determined to accomplish. That particular change was intentional because the South African draft on which the preamble is based still followed the model of the Covenant. 6 In other words, in the Charter the commitment to international law is equal-ranking with that to international peace and security, human rights, and social progress. To establish conditions under which justice and respect for international law can be maintained is one of the "ends" of the United Nations as proclaimed in the Charter's preamble, while the Covenant only knows of two such ends (international cooperation and international peace and security) which, inter alia, shall be promoted by the respect for international law.
8. However, Article 1 of the UN Charter does not confirm the first impression of an upgrading of international law. For here the observance of the rules of international law is not specified as one of the "Purposes of the United Nations". Instead that observance is only mentioned, in paragraph 1, as a means to the end "to maintain On closer examination, the position of international law in Article 1 of the Charter is even weaker than in the Covenant's preamble because in the latter it is the respect for international law as such which shall contribute to the achievement of international peace and security, while Article 1 of the Charter defines as one of the means to maintain international peace and security "to bring about by peaceful means [. . .] adjustment or settlement of international disputes", and (only) that adjustment or settlement shall take place "in conformity with the principles of justice and international law". 8 The observance of international law is relegated to a secondary role, i.e. a mode of settling international disputes, and what shall be observed is only the "principles" of international law, not the "rules" of international law (or, in the words of the preamble, "the obligations arising from treaties and other sources of international law"). Since thus compliance with international law as such is not a purpose of the United Nations in the meaning of Article 1 of the Charter, it is not a factor to be considered by the General Assembly in the election of non-permanent members of the Security Council in accordance with Article 23, paragraph 1, of the Charter. 7 Chapter I ("Purposes") of the Dumbarton Oaks Proposals agreed to by the four sponsoring governments of the San Francisco Conference (the Republic of China, the USSR, the UK, and the United States) did not mention international law at all. See ibid., 92. Goodrich and Hambro explained in their commentary that the insertion of the words "in conformity with the principles of justice and international law" at San Francisco was intended to provide a safeguard against the settlement of international questions on the basis of political expediency. "It was intended to avoid such a sacrifice of the rights of smaller nations in the interest of a doubtful peace as was made at Munich [in 1938] ." See Leland M. Goodrich and Edvard Hambro, Charter of the United Nations: Commentary and Documents (2nd and revised edn., World Peace Foundation 1949), 95. 8 As Hans Kelsen noted already in 1946, here "the observance of justice and international law is expressly restricted to a special function of the Organization". "It is restricted to the bringing about of adjustments or settlement of disputes and situations, not of all disputes or situations, but only of those which might lead to a breach of the peace. Conformity with the principles of justice and international law is not required for other functions of the Organization, especially not for taking 'effective collective measures for the prevention and removal of threats to the peace, and for the suppression of acts of aggression or other breaches of the peace,' the first Purpose of the Organization mentioned in Art. 1, par.1. The phrase, 'in conformity with the principles of justice and international law,' was intentionally placed in the second, and not in the first part of this paragraph." See Hans Kelsen, The Preamble of the Charter: A Critical Analysis, 8 The Journal of Politics (1946), 134, 155. 9 Article 23, paragraph 1, 3rd sentence, of the UN Charter provides that in the election of non-permanent members of the Security Council "due regard" shall be paid "in the first instance, to the contribution of Members of the United Nations to the maintenance of international peace and security and to the other purposes of the Organization, and also to equitable geographical distribution". In the practice of the 9. In Chapter IV of the Charter, entitled "The General Assembly", international law also does not figure very prominently. The chapter begins with Article 9, yet it appears only in Article 13, after the provisions addressing the powers of the Assembly to consider and to discuss questions relating to the maintenance of international peace and security. Article 13, paragraph 1, then refers to international law as a matter of academic studies, rather remote from the Assembly's practical functions, and in the context of cooperation of States "in the political field", which is mentioned in the first place:
The General Assembly shall initiate studies and make recommendations for the purpose of: a. promoting international co-operation in the political field and encouraging the progressive development of international law and its codification; [. . .] 10 10. It is in perfect accordance with that modest role accorded to international law in the work of the Assembly that the list of "decisions on important questions" to be made by a two-thirds majority of the members present and voting in Article 18 of the Charter does not include recommendations of the Assembly with respect to international law, adopted under Article 13-different from "recommendations with respect to the maintenance of international peace and security" to which the two-thirds majority rule applies.
11. In the chapters of the Charter about the Security Council and its functions and powers (Chapters V, VI, VII and VIII), the concept of an international order ruled by law is almost completely absent. A trace of it can be detected in Article 33 which, reinforcing the principle pronounced in Article 2, paragraph 3, obliges the parties to a dispute to seek a solution by peaceful means. Judicial settlement is mentioned as one of those means, but only after negotiation, enquiry, mediation, conciliation and arbitration, i.e. traditional diplomatic procedures in which considerations of law generally do not play a major role. As Christian Tomuschat noted, "judicial settlement is only one of the many avenues open for peaceful settlement"; and "[n]o State is under an obligation to accept this specific modality of settlement". recommendations under this Article", that is with respect to the pacific settlement of a particular dispute, "the Security Council should also take into consideration that legal disputes should as a general rule be referred by the parties to the International Court of Justice in accordance with the provisions of the Statute of the Court". This article could not have been drafted more cautiously: The Council should (not shall) take into consideration (that is, think about as a possibility) that legal disputes should (not shall) as a general rule (that is to say, there can always be exceptions) be referred by the parties to the ICJ in accordance with the provisions of the ICJ Statute (meaning that the respective parties must have established a basis for the jurisdiction of the Court as provided for in Article 36 of the Statute). 13. A provision inspired by common law notions of due process but very controversial during the negotiations of the Charter is Article 27, paragraph 3, last half sentence, according to which in decisions under Chapter VI and under Article 52, paragraph 3, "a party to a dispute shall abstain from voting". 12 14. In Chapter VII, the heart of the powers of the Security Council, and probably the heart of the Charter itself as devised in 1944-45, a reference to international law is made only in Article 51 which emphasizes the existence of an "inherent right of individual or collective self-defence". Different from the other provisions of the Charter discussed above, international law here is referred to not in order to limit the sphere of action of States but to preserve what was seen and cherished as an established right of sovereign States.
15. The only (albeit brief) chapter of the Charter entirely devoted to international law is Chapter XIV about the International Court of Justice as "the principal judicial organ of the United Nations" (Article 92). However, the reference to "the annexed Statute" of the Court in the same Article includes the well-known limitations of the jurisdiction of the Court which flow from the traditional rule, based on the principle of sovereignty and not called into question by the Charter, that a State's submission to the jurisdiction of an international court is strictly voluntary. In addition, Article 95 of the Charter expressly says that " [n] othing in the present Charter shall prevent Members of the United Nations from entrusting the solution of their differences to other tribunals", thus emphasizing that the ICJ does not have a monopoly on judicial settlement.
16 18. What are the interim findings of our survey of the Charter? We can find, in the text of the Charter, certain expressions of the concept of an international rule of law. But the concept is not spelled out or defined. At the heart of it is the observance of international law by States in their mutual relations, but even this aspect is less prominently enunciated in the Charter than it was in the League of Nations' Covenant.
14 It is true, the idea that States "shall fulfil in good faith the obligations assumed by them" (Article 2, paragraph 2 of the Charter) is underlying the whole Charter because otherwise the Charter itself, formally adopted as an international treaty, would be without foundation. But that fact is not translated into a more ambitious idea of an international rule of law.
19. The reason for that restraint is the domination of the UN Charter by its principal end "to save succeeding generations from the scourge of war", expressed in the very first words of the document. The prevention of a war similar to that "which twice in our lifetime has brought untold sorrow to mankind" is the primary goal of the drafters of the Charter in 1944 and 1945, and to this goal everything else is subordinated, including a number of traditional features of international law. In that regard, the wording of the third paragraph of the preamble of the Charter, referred to at the beginning of this article, is telling. The "end" of the United Nations stated there is not justice and respect for international law as such. Rather, the Peoples of the United Nations are said to be determined "to establish conditions under which justice and respect for the obligations arising from treaties and other sources of international law can be maintained". 15 And of those conditions the by far most important one is the absence of war. . The Charter is quite in favour of international relations governed by the rule of law but its primary goal is the prevention of interstate war. To the extent necessary to achieve that goal, law must take second place, just as other values must do. Exactly that is the meaning of Article 103 of the Charter. The instrument does not subscribe to the idea expressed in the Latin saying "Fiat iustitia et pereat mundus"-Let justice be done, though the world perish.
21. The Charter does not even subscribe to the idea of "peace through law" which was popular in the inter-war period and associated with the institution of the League of Nations.
17 Wilhelm Grewe, a German international lawyer and diplomat, summarized the respective views as follows: "Peace, it was believed, would be secured most effectively by a comprehensive and carefully designed law of war prevention (Kriegsverhütungsrecht) combining a compulsory enforcement of the rules of collective security with a prohibition of war and mandatory procedures of peaceful settlement of disputes in the form of arbitration or even judicial decision". 18 Rightly or wrongly, the drafters of the Charter at least partly attributed the failure of the League to prevent, and then to ward off, the successive aggressions of Japan, Italy, Germany and the Soviet Union to what was to them an illusionary belief in law and legal procedures as a means to maintain world peace. 19 They probably agreed with the sharp criticism of Hans Kelsen's book Peace through Law, that had promoted a compulsory adjudication of international disputes, by an American reviewer: "Dr. Kelsen is a victim of the delusion that law is the creator, rather than the creation, of society. He therefore proposes to build a world order with the greatest of ease by tinkering with the law. [. . .] purpose of the United Nations is to maintain international peace and security, and the reign of law and justice is essential to the realization of this purpose". See ILC Yearbook 1949, 287 . To the drafters of the Charter, that connection was less evident than to the lawyers sitting on the ILC. To the former, the power of the Security Council (that is the combined power of the members of the Council) was by far more essential to the realization of the said purpose than "the reign of law and justice". In the fourteen years of savage warfare since 1931, China has endured every misery that the aggression of a major predatory power can impose. We sought by all means which were then available, in the existing state of international organization, to obtain redress. Inescapably we learned that there was no hope of ultimate safety for any nation without a really effective system of collective security. [. . .] Let us face hard facts. A long effort is required of all of us before an effective rule of law is established in world affairs. We in China know it by bitter experience. The rule of law was to have been defended by the old League of Nations; but it was disregarded, as we learned to our cost, despite the most solemn covenants entered into by would-be defaulters. 21 23. Broadly speaking, one could say that the Charter favours the rule of law in interstate relations and also in the internal functioning of the United Nations but largely exempts the UN from that rule in the case of a threat to the peace or a breach of the peace. If international law is breached by a State by waging war, the UN shall be able to react effectively in order to restore peace and security, without being bound by the rules of international law in its entirety. In this sense, the Charter establishes different standards of an international rule of law for the behaviour of individual States on the one hand, and the action taken by the United Nations in response to a violation of the rules of the Charter by States on the other hand.
24. However, a different picture emerges when we include in our search for aspects of an international rule of law in the Charter the protection of individual human rights. It is well known that in the preamble of the Charter the commitment to human rights even precedes that to justice and international law:
We 25. Thus, the Charter links the objective of the prevention of war to that of the protection of human rights, and points to several relations of the two objectives: To prevent war means to protect individual rights because in time of war such rights, and "the dignity and worth of the human person", are always threatened. In other words, it is ultimately because of the rights and the interests of the individual human being that the scourge of war must be ended. Conversely, if human rights in their political, economic and social dimensions are well protected in the several countries, that will reduce the risk of war between those countries. Conditions of stable peace are conducive to an advancement of human rights, and securing human rights will contribute to maintaining international peace. 26. Article 1 of the Charter takes up that idea of a reciprocal reinforcement of peace and human rights: It mentions as the first purpose of the United Nations "to maintain international peace and security", followed, in paragraph 3, by the purpose "to achieve international co-operation [. . .] in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion". Article 13 mandates the General Assembly to initiate studies and to make recommendations not only in order to encourage the development of international law but also for the purpose of "assisting in the realization of human rights and fundamental freedoms for all [. . .]". While here the word "assisting" appears to mean "assisting States", the language is broader in Article 55, in the chapter on international economic and social cooperation, where it is said that "the United Nations shall promote: [. . .] c. universal respect for, and observance of, human rights and fundamental freedoms for all [. . .]". may make recommendations for the purpose of promoting respect for, and observance of, human rights and fundamental freedoms for all", and Art. 68 of the UN Charter (a commission for the promotion of human rights to be set up by ECOSOC). See further Art. 76, lit. c of the UN Charter (the encouragement of respect for human rights and fundamental freedoms as one of the objectives of the trusteeship system).
of rights, but as a matter of principle. In the words of the Universal Declaration of Human Rights, "Member States have pledged themselves [in the UN Charter] to achieve, in cooperation with the United Nations, the promotion of universal respect for and observance of human rights and fundamental freedoms". 24 By making a demand on the domestic conduct of States, the human rights provisions of the Charter are thus also belonging to a domestic rule of law concept of the Charter-they address, in contemporary UN language, the rule of law in national affairs.
III. The rule of law in declarations adopted by the UN General Assembly III.A. The Universal Declaration of Human Rights and the "Friendly Relations Declaration" 28. The Universal Declaration of Human Rights, adopted by the UN General Assembly in 1948, was the first step in the implementation of the human rights programme of the Charter. The General Assembly declared, inter alia, that "by progressive measures, national and international", a universal and effective recognition and observance of human rights shall be secured. 25 29. It is in the Universal Declaration that the term "rule of law" first appears expressly in an international legal context. The third paragraph of the preamble says that "it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law".
26 It is interesting to note that in this phrase, which alludes to the Declaration of Independence of the United States of 1776, human rights are not understood to be an integral part of the rule of law but as something to be "protected by the rule of law". In the Universal Declaration, the domestic dimension of the rule of law is dominant because in 1948 the international community of States could not be a possible source of "tyranny and oppression". 30. A further step was taken by the UN General Assembly in 1970 when it adopted the "Friendly Relations Declaration". In the preamble of Resolution 2625 (XXV), the Assembly declared to be 31. In the fourth paragraph of the preamble of the Declaration itself, the General Assembly recalled "the paramount importance of the Charter of the United Nations in the promotion of the rule of law among nations".
28 This statement was preceded by a paragraph emphasizing the importance of, inter alia, "respect for fundamental human rights" for the maintenance of international peace, and was followed by another paragraph "considering that the faithful observance of the principles of international law concerning friendly relations and co-operation among States, and fulfilment in good faith of the obligations assumed by States, in accordance with the Charter, is of the greatest importance for the maintenance of international peace and security, and for the implementation of the other purposes of the United Nations". 29 In contrast to the Universal Declaration, the emphasis in the Friendly Relations Declaration is on the international dimension of the rule of law, the "rule of law among nations". The respect for human rights is mainly understood as instrumental to the maintenance of world peace. The same is true for the observance of international law, as defined more closely in the last of the seven principles codified by the General Assembly, namely the "principle that States shall fulfil in good faith the obligations assumed by them in accordance with the Charter".
III.B. The Millennium Declaration 32. In the United Nations Millennium Declaration, adopted by the UN General Assembly on 8 September 2000, the rule of law is first mentioned in the part on peace, security and disarmament (the second part of the Declaration), in which it is said that no effort will be spared to free peoples from the scourge of war. In the immediately following paragraph, the heads of State and government "resolve therefore: To strengthen respect for the rule of law in international as in national affairs and, in particular, to ensure compliance by Member States with the decisions of the International Court of Justice, in compliance with the Charter of the United Nations, in cases to which they are parties". 33. The rule of law appears once more in the Millennium Declaration, namely in its fifth part on human rights, democracy and good governance. Here we find a certain elaboration of the "rule of law in national affairs": "We will spare no effort to promote democracy and strengthen the rule of law, as well as respect for all internationally recognized human rights and fundamental freedoms, including the right to development." 31 The context of that statement shows that here the notion of the rule of law is used to describe conditions prevailing in a particular State, and not internationally.
34. In contrast, the term "rule of law in international affairs" is used in the last part of the Declaration, entitled "Strengthening the United Nations". In order "to make the United Nations a more effective instrument", Member States resolve "to strengthen the International Court of Justice, in order to ensure justice and the rule of law in international affairs". . It first appears in the first part of the document about "values and principles". In paragraph 11, the heads of State and government declare that they "acknowledge that good governance and the rule of law at the national and international levels are essential for sustained economic growth, sustainable development and the eradication of poverty and hunger". 33 This paragraph is followed by one reaffirming that "gender equality and the promotion and protection of the full enjoyment of all human rights and fundamental freedoms for all are essential to advance development and peace and security", 34 while a commitment to international law is pronounced in earlier paragraphs. 35 36. At the end of the first part of the World Summit Outcome, member States "resolve to create a more peaceful, prosperous and democratic world and to undertake concrete measures to continue finding ways to implement the outcome of the Millennium Summit and the other major United Nations conferences and summits so as to provide multilateral solutions to problems in the four following areas: 35 See, in particular, para.2: "We reaffirm our faith in the United Nations and our commitment to the purposes and principles of the Charter of the United Nations and international law, which are indispensable foundations of a more peaceful, prosperous and just world, and reiterate our determination to foster strict respect for them." See also paras.5, 6 and 7.
Development, Peace and collective security, Human rights and the rule of law, [and] Strengthening of the United Nations". 36 37. In the part addressing issues of development, and more specifically a "global partnership for development", UN Member States reaffirm their "commitment to sound policies, good governance at all levels and the rule of law".
37 A following paragraph, in the same part, about "domestic resource mobilization", again mentions the rule of law in the context of good governance and sustainable development. 38 Respect for the rule of law is then referred to as a means of developing countries and countries with economies in transition "to create a domestic environment conducive to attracting investments". 39 38. "Human rights and the rule of law" is one of the four focus areas of the World Summit Outcome. At the beginning of the respective fourth part of the document, Member States recommit themselves "to actively protecting and promoting all human rights, the rule of law and democracy and recognize that they are interlinked and mutually reinforcing and that they belong to the universal and indivisible core values and principles of the United Nations". 40 What stands out here is the conjunction of the rule of law with democracy as a form of government, a connection we already find expressed, albeit cautiously, in Article 21 of the Universal Declaration of Human Rights but not in the Charter of 1945.
41 Democracy seems to be the epitome of "good governance" in paragraphs 11 and 21 of the document ("good governance and the rule of law"). 42 39. The document's part "Human rights and the rule of law" (paragraphs 119-45) is divided into the sections "Human rights" (paragraphs 121-31), "Internally displaced persons" (paragraph 132), "Refugee protection and assistance" (paragraph 133), "Rule of law" (paragraph 134), "Democracy" (paragraphs 135-37), "Responsibility to protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity" (paragraphs 138-140), "Children's rights" (paragraphs 141-42), "Human security" (paragraph 143), and, eventually, "Culture of peace and 36 Ibid., para.16 (emphasis added). 37 Ibid., para.21 (emphasis added). 38 Ibid., para.24 (b). 39 Ibid., para.25 (a). 40 Ibid., para.119. 41 When the Charter was adopted, democracy was conceptually deeply contested between East and West and the emerging "Third World"; it was not a "core value" of the United Nations. The 2005 World Summit Outcome still includes a cautious reservation with regard to the importance of democracy when it says, in para.135, that "while democracies share common features, there is no single model of democracy" and that "it does not belong to any country or region". 42 See above text accompanying n. 33 and 37. initiatives on dialogue among cultures, civilizations and religions" (paragraphs 144-45). The section entitled "Rule of law" reads as follows:
Recognizing the need for universal adherence to and implementation of the rule of law at both the national and international levels, we:
(a) Reaffirm our commitment to the purposes and principles of the Charter and international law and to an international order based on the rule of law and international law, which is essential for peaceful coexistence and cooperation among States; The phrase "an international order based on the rule of law and international law" in lit. a of this paragraph suggests that the rule of law and international law are not identical. Is here the rule of law only meant in its domestic dimension? On the other hand, at the beginning of the same paragraph, and also in paragraph 11, the term "the rule of law at both the national and international levels" is used. Lit. a, b, c and f of the paragraph mention activities which shall strengthen the rule of law at the international level, whereas lit. d and e refer to the action of States at the national level. . 44 In the preamble of the Declaration, the heads of State and government, and heads of delegation reaffirmed their "commitment to the rule of law and its fundamental importance for political dialogue and cooperation among all States and for the further development of the three main pillars upon which the United Nations is built: international peace and security, human rights and development". In this phrase, similar to the Universal Declaration of Human Rights, 45 the rule of law is referred to as being beneficial to human rights. The heads of State and government further agreed that "our collective response to the challenges and opportunities arising from the many complex political, social and economic transformations before us must be guided by the rule of law, as it is the foundation of friendly and equitable relations between States and the basis on which just and fair societies are built". 43. In the 2012 Declaration's first paragraph, we find the term "an international order based on the rule of law", as adopted from the 2005 World Summit Outcome, but without the addition "and international law". In the second paragraph, it is recognize[d] that the rule of law applies to all States equally, and to international organizations, including the United Nations and its principal organs, and that respect for and promotion of the rule of law and justice should guide all of their activities and accord predictability and legitimacy to their actions. 47 44. The same paragraph includes the recognition "that all persons, institutions and entities, public and private, including the State itself, are accountable to just, fair and equitable laws and are entitled without any discrimination to equal protection of the law". 47. In summary, it can be said that, beginning with the Millennium Declaration, the General Assembly has integrated the notion of the rule of law in its standard vocabulary, and has situated the concept in a particular, and gradually ever broader, context of domestic and international policy fields. It has closely linked the rule of law para. 3 world peace -principles of the UN Charter para. 4 settlement of disputes by peaceful means para. 6 human rights and fundamental freedoms para. 7 development and right to development para. 8 sustainable and equitable development para. 9
States shall refrain from unilateral economic, financial or trade measures para. 10 the rule of law as a part of national strategies of States para. 11 national ownership in rule of law activities para. 12 principle of good governance para. 13 independence of the (national) judicial system para. 14 the right of equal access to justice for all para. concept with the notions of good governance, democracy, and human rights, without determining these relationships more closely. However, thus far the Assembly has avoided defining the concept.
50
IV. The rule of law in the work of the Security Council 48. Although the Security Council apparently first mentioned the concept of the rule of law already in 1996, in a resolution concerning Burundi, 51 it seriously started discussing rule of law issues only in 2003 when it held its first thematic debate on the subject, meeting at the ministerial level. The agenda item was called "Justice and the Rule of Law: the United Nations role". 52 The presidential statement of 24 September 2003 emphasized the importance of rule of law issues in the context of the protection of civilians in armed conflict, peacekeeping operations, and international criminal justice. 53 A year later, the Council discussed the same agenda item 54 on the basis of a report of the Secretary-General on the rule of law and transitional justice in conflict and post-conflict societies. 55 In the words of the Secretary-General, the report reviewed "the tools at our disposal to help administer transitional justice and rebuild the rule of law in conflict and post-conflict societies-from national justice systems to the support given by United Nations peace operations; from the International Criminal Court to ad hoc international and mixed tribunals and truth commissions; from public-sector vetting to reparations for victims".
56
In 2006, the Council held a third open debate on the rule of law, the focus of which was the Council's particular role in the promotion of international law, including the legal tools applied by the Council in its endeavours to maintain peace and security. The agenda item was entitled "Strengthening international law: rule of law and maintenance of international peace and security". 57 A paper prepared by Denmark identified three specific issues for discussion, namely (1) the promotion of rule of law in conflict and post-conflict situations, (2) ending impunity for international crimes, and (3) enhancing the efficiency and credibility of UN sanctions regimes. 58 The presidential statement issued on 22 June 2006 stayed in the confines of the traditional language of the Council when it reaffirmed the Council's commitment to international law, the peaceful settlement of disputes, and respect for human rights, and when it reminded States of their obligations to end impunity and to prosecute those responsible for international crimes. 49. At the initiative of Mexico, the next Council debate on the rule of law took place four years later, in June 2010, this time under the newly phrased agenda item "The promotion and strengthening of the rule of law in the maintenance of international peace and security", 60 which no longer included the term "international law". A concept note prepared by Mexico suggested that, taking into account the developments in the Council's work in recent years, the debate should focus on the following three main topics: (1) the promotion of the rule of law in conflict and post-conflict situations, (2) international justice and the peaceful settlement of disputes (with a focus on the work of the ICJ), and (3) the efficiency and credibility of sanctions regimes. justice in conflict and post-conflict societies. 64 The central issues of that report were summarized in its paragraph 4:
In conflict and post-conflict societies, the United Nations assists countries in establishing the rule of law by ensuring accountability and reinforcing norms, building confidence in justice and security institutions, and promoting gender equality. The Organization is increasingly focused on emerging threats to the rule of law, such as organized crime and illicit trafficking, and the root causes of conflict, including economic and social justice issues. These efforts are proving to be indispensable to a wider peace and security agenda. Still, Member States and national stakeholders rightfully demand more predictability, accountability and effectiveness in the Organization's activities. Admittedly, greater efforts are needed to ensure a unified approach to the rule of law, address gaps in evidence-based programming and integrate security sector reform into the wider rule of law framework. In addition, more is required to increase levels of national ownership, promote donor coordination and foster political will. 65 51. Accordingly, the presidential statement of 19 January 2012 added to the topics addressed in the 2006 and 2010 statements remarks about UN rule of law assistance activities in conflict-affected countries, in particular capacity building in justice and security institutions. 66 According to the statement, the Council emphasized "the importance of the rule of law as one of the key elements of conflict prevention, peacekeeping, conflict resolution and peace building". 67 52. Another debate under the agenda item "The promotion and strengthening of the rule of law in the maintenance of international peace and security" took place later in the same year, in October 2012, when at the initiative of Guatemala the Council discussed the subject "Peace and justice, with a special focus on the role of the International Criminal Court". 68 In its concept note, the Guatemalan presidency explained that it wished to encourage a comprehensive discussion, in the Council, of the relationship between the Security Council and the ICC, in order to strengthen their linkages. 54. In February 2014, the Security Council took up again the rule of law question, 71 focusing on UN rule of law activities in the context of peacekeeping and peace-building operations and missions. In its concept note, the Lithuanian presidency had recalled that the Council already identified the strengthening of the rule of law institutions as a key part of the mandates it designates for the maintenance of international peace and security. 72 Such support is currently included in the mandates of 18 out of 28 Security Council missions and takes on different forms and contexts, including rebuilding police and law enforcement services, [. . .]; ensuring humane and secure prison facilities and deployment of nations' mobile court systems; fighting impunity, particularly through the establishment of transitional justice systems; strengthening legal frameworks by drafting new criminal and criminal procedure codes and legislation on money-laundering and terrorism; reforming areas of civil and administrative law that directly affect key drivers of conflict, including property and land disputes and the administration of natural resources; addressing sexual violence in conflicts; and combating corruption. about the importance of international law, the fight against impunity and against transnational organized crime. It also addresses the situation of vulnerable groups affected by armed conflict, in particular women, children and displaced persons, and the problem of sexual exploitation and abuse. However, at the heart of a statement is a long new paragraph with a list of conditions and expectations regarding rule of law activities which are a part of mandates of UN peacekeeping operations and special political missions. 77 57. Interestingly, the Council did not devote further general discussions to the rule of law issue since the 2014 debate. It might well be possible that a majority of Council members is of the opinion that by now progress can only be achieved by applying the concept to specific subject areas and cases dealt with by the Council. In May 2018, at the initiative of Poland 78 the Council held an open debate on the subject "Upholding international law within the context of the maintenance of international peace and security", 79 thus returning to a more conventional perspective. The day-long debate was very popular, with seventy-four representatives of Member States, observer States and regional organizations taking the floor, but it consisted mainly of well-known general commitments to international law and the principles of the UN Charter on the one hand, 80 and more specific accusations of violations of that law on the other hand, with many States focusing on situations affecting themselves. Some speakers used the term "rules-based international order"-for instance the representative of Estonia, when he said that "Estonia is committed to promoting respect for international law and the rules-based international order". 81 Few delegates referred to the concept of the rule of law, an exception being the representative of Liechtenstein: "Those who believe in the rule of law, as we do, are challenged to stand up for the primacy of international law at the heart of the international order." systematic way with aspects of the concept which had become practical in its own work related to the maintenance of international peace and security, i.e. debates and resolutions with regard to conflict prevention, conflict resolution, peacekeeping, peace building, and sanctions. Generally speaking, the Council's approach has been narrower than that of the General Assembly. It has focused on the international dimension of the rule of law. In particular, the Council did not set forth general expectations in respect of the compatibility of domestic law or domestic public institutions with rule of law demands but emphasized a respective "primary responsibility of national authorities in identifying their priorities and strategies". 83 Unlike the General Assembly, 84 the Council has also refrained from linking the concept of the rule of law to that of democracy.
V. The progressive expansion and persistent vagueness of the UN concept of the rule of law 59. If we compare the development reflected in the official documents of the General Assembly and the Security Council since the Millennium Declaration with the original concept of the rule of law in the UN Charter as described in Part II of this article, we witness a progressive expansion of the meaning of the notion in the context of the UN in several dimensions. This expansion can be said to result from ever broader and more intense activities of the Organization, from the rise of international human rights and, perhaps less obviously, from an increased universal recognition of Western concepts of government in the period following the end of the Cold War (a recognition which, however, gradually declined again in recent years).
60. Firstly, to the founding members of the United Nations the rule of law in international affairs was more or less equivalent to the "rule of international law", that is the faithful observance of international law (both treaty and customary law) by States. In contrast, the (international) rule of law of today has acquired a meaning of its own, transcending international law as a system of binding norms and radiating into various and diverse fields and subject matters. That relative emancipation of the concept of the rule of law from international law in a strict sense is reflected by the formula "an international order based on the rule of law and international law" used in the 2005 World Summit Outcome. 61. Secondly, another expansion of the meaning of the rule of law in its international dimension has taken place with regard to the addressees of that rule. The rule of law of the original Charter was addressed to States only. It was States which were urged to comply with the rules of international law. The 2012 Declaration on the Rule of Law, however, recognized "that the rule of law applies to all States equally, and to international organizations, including the United Nations and its principal organs".
86 That recognition reflects the growth of "international government" (with a direct impact on individuals and the private sector) by the UN and other international organizations in the past decades which resulted in an expectation that these organizations observe, mutatis mutandis, the same legal standards as those heeded by States. In particular, in 1945 the United Nations was not seen as a potential violator of individual human rights-the work of the Organization envisaged by the founders was not of a kind that it would give rise to many direct legal contacts between the UN and individual human beings. 87 62. Thirdly, the 1945 Charter remained silent about the rule of law as a principle or concept of domestic law, regarding the pertinent issues generally as "matters which are essentially within the domestic jurisdiction of any state" in which the United Nations should not intervene (Article 2, para. 7). In the 1946 discussions of the General Assembly and the Security Council about the Franco regime in Spain, "the governmental regime of a state was admitted to be in principle a matter of domestic concern". While the members of the Security Council could not agree on the text of a resolution in the matter, the General Assembly adopted a resolution containing specific recommendations (Res. 39(1) of 12 December 1946, "Relations of Members of the United Nations with Spain"). The Assembly recommended, inter alia, "that if, within a reasonable time, there is not established a government which derives its authority from the consent of the governed, committed to respect freedom of speech, religion and assembly and to the prompt holding of an election in which the Spanish people, free from force and intimidation and regardless of party, may express their will, the Security Council consider the adequate measures to be taken in order to remedy the situation".
63. The Charter did, however, say that the UN "shall promote universal respect for, and observance of, human rights and fundamental freedoms for all" (Article 55, lit. c), and authorized the Economic and Social Council to make recommendations for the purpose of that promotion (Article 62, para.2). The General Assembly was called up to make recommendations for the purpose of "assisting in the realization of human rights and fundamental freedoms for all" (Article 13, para.1, lit. b) . Therefore, one can say that the Charter envisaged a future in which human rights and freedoms would be protected by the domestic law of all States or, in other words, that the rule of law at the national level would comprise such protection.
64. In contrast, the UN rule of law concept today embraces the domestic sphere of States. In that sphere, the protection of human rights plays an important role, but the rule of law reaches beyond that protection to features of the constitutional, administrative and judicial structures of a State.
65. However, notwithstanding the impressive expansion of the concept described above, the rule of law advanced by the General Assembly and the Security Council has remained rather vague and indistinctive. As Rosalyn Higgins remarked, "[t]he rule of law has become a catchphrase in efforts to address all kinds of global problems from health pandemics to armed conflicts to poverty to terrorism". 89 A principal reason for this is the tendency to combine the concept with other, partly overlapping ideas, notions and principles (like democracy or good governance), many of them being equally unclear, and to apply the concept to almost every area of activity of the UN. Consider, for instance, a statement of the UN Secretariat on its website "United Nations and the Rule of Law", 90 introducing a list of seven "thematic areas" in which the rule of law is meant to play a role (International Law, Courts and Tribunals; Human Rights; Transnational Threats; Access to Justice and Rule of Law Institutions; Governance; Private Sector Involvement; Land, Property and Environment):
The rule of law relates to and furthers each of the three pillars of United Nations work: peace and security, development and human rights. These pillars are interlinked and mutually reinforcing. See also Arajärvi, above n. 50, 214: "As the rule of law has grown into a catch-all category, it has lost its normative specificity and become blurred, while at the same time any serious attempt to attach substantive features to it is being met with resistance." To me, it seems, however, that in the declarations and statements of UN bodies the concept never achieved a "normative specificity" that it could have lost later. 90 (www.un.org/ruleoflaw/). provides a structure through which the exercise of power is subjected to agreed rules, guaranteeing the protection of all human rights. 91 66. That indeterminacy of the concept corresponds with the reluctance of the principal organs to adopt a consolidated definition of the rule of law as understood by them. In this respect, the organs, and in particular the General Assembly, could have followed Secretary-General Kofi Annan's proposal in his 2004 report "The rule of law and transitional justice in conflict and post-conflict societies":
The "rule of law" is a concept at the very heart of the Organization's mission. It refers to a principle of governance in which all persons, institutions and entities, public and private, including the State itself, are accountable to laws that are publicly promulgated, equally enforced and independently adjudicated, and which are consistent with international human rights norms and standards. It requires, as well, measures to ensure adherence to the principles of supremacy of law, equality before the law, accountability to the law, fairness in the application of the law, separation of powers, participation in decision-making, legal certainty, avoidance of arbitrariness and procedural and legal transparency. 67. To be sure, this is an extensive definition mixing formal and substantial aspects of the concept, with a heavy emphasis on the latter. The philosopher Joseph Raz (who advocates a purely formal conception of the rule of law) 93 would criticize it for referring to "just about every political ideal which has found support in any part of the globe", and thus confusing the rule of law with "the rule of the good law". 94 But at least the Secretary-General tried to gather and record a number of concrete principles associated with the rule of law, and to organize them, prioritizing those mentioned in the second sentence quoted above. 68. One must, however, concede that conceptional ambiguity is not atypical in the work of international diplomacy in general, and of the United Nations in particular. 96 Every text adopted by the Security Council or the General Assembly is the result of a painstaking negotiation process in the course of which many compromises must be struck. This often leads to overly lengthy texts with repetitive and partly contradictory statements. One must also keep in mind that the resolutions adopted by the Assembly and the Council are texts of a primarily political nature, even if they address legal questions.
69. Of the several dimensions of the expansion of the rule of law discussed above, the idea that the rule of law is binding not only on States but also on international organizations, including the UN, 97 has so far only insufficiently been translated into the practice of the UN and, in particular, of the Security Council. In that regard, the original design of the Charter has asserted itself. The maintenance of international peace and security remains the primary end of the Organization, and to the extent that this purpose requires it, the rule of law must still take second place. There is still no legal control, let alone judicial review, of the acts of the Security Council, despite their increased impact on individuals. The International Court of Justice still lacks a respective jurisdiction, despite its characterization as "the primary judicial organ of the United Nations" in Article 92 of the Charter. With regard to targeted sanctions, the Security Council has not been prepared to go beyond the very moderate 95 An example is a 2013 report of Secretary-General Ban Ki-moon in which "the rule of law at the international level" is explained as follows: "At the international level, the rule of law accords predictability and legitimacy to the actions of States, strengthens their sovereign equality and underpins the responsibility of a State to all individuals within its territory and subject to its jurisdiction. Full implementation of the obligations set forth in the Charter of the United Nations and in other international instruments, including the international human rights framework, is central to collective efforts to maintain international peace and security, effectively address emerging threats and ensure accountability for international crimes. Ombudsperson procedure, 98 and even that it accepted only in 2009 after many years of discussion, and only for one particular sanctions regime (out of presently fourteen regimes 99 ). 100 The Council never expressly recognized that it is bound by the international bill of rights promoted by the UN. 101 The 2014 presidential statement on the rule of law 102 does not mention targeted sanctions at all, while the 2012 statement only included a repetition of the Council's modest commitment "to ensure that fair and clear procedures exist for placing individuals and entities on sanctions lists and for removing them". 103 Tellingly, it was the General Assembly and not the Security Council which stated "that the rule of law applies to [. . .] the United Nations and its principal organs" 104 -a declaration not so difficult to make for the Assembly whose recommendations rarely raise rule of law concerns.
70. However, it would be wrong to say that the idea of the rule of law is insignificant in the work of the Security Council. Consider the following observations by Thomas Franck:
[C]ollective security operates in a quasi-parliamentary, quasi-executive mode, with discourse which is formally open to public scrutiny but, in practice, carried on primarily in closed sessions. Nevertheless, the process does entail, in effect, the need to persuade almost all fifteen members of the Security Council that action should be taken, that a proposed course of action is the wisest alternative, and that it is both congruent with the Council's powers under the Charter and consistent with its practice in similar cases. [. . .] [T]he actions taken will be judged by standards of legitimacy and fairness, and that judgment will affect the capacity of the decisions made to pull the community towards compliance. 106 But there is a kinship between them. Ultimately, the rule of law too is meant to secure the legitimacy and fairness of decisions. Pathways are different, but the destination is very similar, and it is not so easy to say which way is the "better".
72. Further, the rule of law as a concept meant to bind the UN is still inadequately safeguarded in the context of UN peacekeeping and peacebuilding operations.
107
Possibilities for individuals who are victims of rights violations, in particular human rights violations, by the personnel of such operations to obtain redress are extremely limited, and generally not effective, the main reasons being the continuing uncertainty about the exact extent to which the UN and its subsidiary organs are bound by international human rights law, uncertainties regarding the attribution of conduct and the allocation of accountability between multiple actors, the far-reaching immunity enjoyed by the UN and the peacekeeping troops, and the lacking efficiency of internal UN dispute settlement mechanisms. 73. It follows from this deficient implementation of the rule of law concept in the activities of the UN itself that the several declarations, resolutions and statements of the UN are mainly appeals or admonitions addressed to States which-apart from the obligation to observe international law and to guarantee individual human rights-have a weak foundation in the UN Charter. Will these appeals and admonitions fare better and be more successful than the innumerable pleas and calls of UN bodies in the past decades that States comply with their international legal and human rights obligations? Or is the rule of law, to borrow language from a famous song by the Eagles, just the "new kid in town", 108 soon to be replaced by something else coming up in the meeting rooms of the UN? 109 VI. The common law tradition of the rule of law and the present state of international law 74. While thus the rule of law promoted by the United Nations still "suffers from a lack of clarity relating to its legal basis and its content, but also as to the subjects that are purportedly bound by it", 110 the concept originates in the English common law tradition 111 -no matter whether or not it was Professor A.V. Dicey who first used the notion in his book Lectures Introductory to the Study of the Law of the Constitution of 1885. 112 In that tradition, the rule of law is characterized by a number of principles which inevitably are of relevance for the United Nations concept analysed above.
These principles were masterfully summarized by the eminent British judge and jurist Lord Bingham in the following words:
(1) The law must be accessible and so far as possible intelligible, clear and predictable; (2) Questions of legal right and liability should ordinarily be resolved by application of the law and not the exercise of discretion; (3) The laws of the land should apply equally to all, save to the extent that objective differences justify differentiation; (4) Ministers and public officers at all levels must exercise the powers conferred on them in good faith, fairly, for the purpose of which the powers were conferred, without exceeding the limits of such powers and not unreasonably; (5) The law must afford adequate protection of fundamental human rights; (6) Means must be provided for resolving, without prohibitive cost or inordinate delay, bona fide civil disputes which the parties themselves are unable to resolve; (7) Adjudicative procedures provided by the state should be fair; (8) The rule of law requires compliance by the state with its obligations in international law as in national law. 118 With good reason, I believe, the American legal theorist Brian Tamanaha offered the following critical comment on that proposition:
While it might be correct that most laws are followed most of the time, the most powerful states, and less powerful states when it matters most to them, nonetheless disregard international law by their leave when they consider it necessary for perceived national interest or to preserve the regime in power. 119 78. In any case, in 2018 the general situation does not seem to differ much from that of 1968 when Professor Henkin first made his famous remark, or from the situation of 1945.
79. On a more positive note, however, we can recognize and appreciate the contribution the United Nations has made for more than seven decades to the strengthening and development of international law, and thus to the rule of law in international relations. If we take the essential principles formulated by Lord Bingham 120 as a benchmark, it cannot be denied that the UN has helped make international law more accessible, intelligible and predictable; 121 that the UN, in accordance with Article 36, paragraph 2 of the Charter, has urged States to resolve legal questions by application of the law and not the exercise of political discretion or arbitrariness; that the UN, in accordance with the principle of sovereign equality of States, has emphasized that the rules of international law apply equally to all States; that the UN has incessantly worked for the protection of fundamental human rights; and that the UN has provided means for resolving disputes between States, in particular the legal procedures of the International Court of Justice.
122 80 . And what about the second dimension of the rule of law, the rule of law within States? "The core of the existing principle is", Lord Bingham succinctly wrote, "that all persons and authorities within the state, whether public or private, should be bound by and entitled to the benefit of laws publicly made, taking effect (generally) in the future and publicly administered in the courts". 123 Is that principle, on a global scale, today better observed than it was in 1945? Or does it hold true for the domestic rule of law that, as Antonio Cassese wrote some years ago about the effectiveness of international human rights law, "[t]he international society is teeming with impressive normative constructs that are not matched by reality and remain magnificent dreams" 124 ? 81. As regards the third dimension of the rule of law, the rule of law to be observed by the United Nations, results are mixed. As mentioned before, 125 the main deficit is the lacking legal control of the Security Council and the lacking capacity of a State or individual burdened with a measure adopted by the Council to bring an action before a court-a deficit, however, which was consciously accepted by the founding members of the UN as a consequence of the decision in favour of a strong Security Council and a priority of the absence of war over considerations of legality.
VII. By way of conclusion: a voice from the past 82. As the very first source of the English term "rule of law", the Oxford English Dictionary mentions a book in Middle English written around the year 1500. 84. Written at the end of the Middle Ages, that proposition is astonishingly timeless. It was written by a lawyer and cleric who also had a first-hand experience of warsimilar to the authors of the following, the sixteenth century, who we regard as the founding fathers of modern international law. The proposition is of a universal character, speaking of "man" and "mankind" (humanum genus) without a spatial or temporal limitation. It is also secular in the sense that the writer is setting his hope not on God but on man-made "laws and constitutions" (lex & constitutiones). 85. Notwithstanding the changes in language and style, the drafters of the UN Charter would have subscribed, almost five hundred years later, to Nicholas Upton's thought: The annoying and hurtful appetite of man for power and gains must be controlled by the rule of law which informs mankind of how to live honestly and peacefully. The fight for the rule of law in human relations is long and never-ending. In that fight, the drafters would have concluded with some satisfaction, the UN Charter has been a significant milestone. 
